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Web update 02: 20 November 2015
Please note the following updates (amendments in bold type) to your copy of the July 2015 edition of the R01: Financial 
services, regulation and ethics study text: 

Chapter 5, section B3, page 5/10 
Amend the second bullet point given under the heading Competition concurrency to read:

•	 under	the	Consumer Rights Act 2015,	make	a	market	investigation	reference	to	the	Competition	and	
Markets	Authority	(CMA).

Chapter 5, section H2A, page 5/44 
Insert the following above Question 5.5:

Be aware
The Consumer Rights Act 2015, which came into force on 1 October 2015, has a requirement to ‘perform a service 
within a reasonable time’. This legislation adds another dimension for insurers to consider, in addition to the ICOBS 
requirement that claims should be managed ‘promptly’. We will consider this legislation in more detail in section L2.

Chapter 5, section K1, page 5/51
Amend the second paragraph under the heading, ‘Block 9’, to read:

These	are	in	‘The	Collective	Investment	Scheme	Information	Guide’	(COLLG);	‘The	Enforcement	Guide’	(EG);	
‘Financial	Crime:	a	guide	for	firms’	(FC);	‘The	Perimeter	Guidance	Manual’	(PERG);	‘The	Responsibilities	
of	Providers	and	Distributors	for	the	Fair	Treatment	of	Customers’	(RPPD);	and	‘The Unfair Contracts and 
Consumer Notices Regulatory Guide’.	

Amend the first sentence of the next paragraph to read:

EG	describes	the	FCA’s	approach	to	exercising	the	main	enforcement	powers	given	to	it	by	the	FSMA	and	by	
the	Consumer Rights Act 2015.
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Chapter 5, section L2, pages 5/53 to 5/54
Replace section L2 with the following:

L2 Unfair contract terms
The	FCA	has	powers	under	the	Consumer Rights Act 2015	to	challenge	unfair	terms	in	standard	form	
consumer	contracts.	

While	the	CMA	is	the	principal	enforcer	of	the	Act,	the	FCA	is	a	‘qualifying	body’	under	the	Act,	which	means	
that	it	has	powers	to	tackle	unfair	terms.

L2A The Consumer Rights Act 2015
The Consumer Rights Act 2015, which came into force on 1 October 2015, seeks to reform and simplify UK 
consumer law. This had become complex and outdated, previously being set out in eight separate pieces of 
legislation. The Act consolidates the rules previously laid down by the Unfair Contract Terms in Consumer 
Contracts Regulations 1999 and the Unfair Contract Terms Act 1977.  It aims to make things clearer for 
consumers when trying to understand their rights and the remedies available to them if things go wrong. 
The Act complements the EU Consumer Rights Directive, implemented in the UK through the Consumer 
Contracts (Information, Cancellation and Additional Charges) Regulations 2013.

Currently, the core terms of insurance contracts, such as exclusions, cannot be challenged on the grounds 
of fairness. This default position will remain unchanged under the Consumer Rights Act. However, the Act 
also states that if a term of a contract is not transparent or prominent, it can be assessed for unfairness. A 
term is: 

• transparent, if it is expressed in plain and intelligible language;

• prominent, if it is brought to the consumer’s attention in such a way that an average consumer would be 
aware of it.

The Act defines an average consumer as one who is ‘reasonably well informed, observant and 
circumspect’.

To avoid challenges for unfairness, insurers will need to ensure that the significant terms included in their 
insurance contracts with consumers, such as personal insurances, meet the rules on transparency and are 
communicated in a prominent fashion. If a contract term is deemed unfair it will not be binding, although 
consumers are still within their rights to rely on a term if they wish to do so.

These rules cover both the consumer contract (the policy itself) and notices, such as renewal invitations 
and customer promotions.

L2B The role of the FCA
By	agreement	with	the	CMA,	the	FCA	is	responsible	for	considering	the	fairness	(within	the	meaning	of	the	
Consumer Rights Act)	of	standard	terms	in	financial	services	contracts	issued	by	FCA-authorised	firms	
or	appointed	representatives	of	firms	that	undertake	any	regulated	activity.	This	means	that	the	FCA	is	
responsible	for	considering	the	fairness	of	terms	in	many	types	of	financial	services	contracts,	including	
those	relating	to:

•	 mortgages;

•	 general	insurance;

•	 bank,	building	society	and	credit	union	savings	accounts;

•	 life	assurance;

•	 pensions;

•	 investments;	and

•	 long-term	savings.

If	the	FCA	considers	the	CMA	is	better	placed	to	deal	with	the	matter,	it	will	pass	the	case	to	the	CMA	for	it	to	
decide	whether	action	is	required	and,	if	so,	what	action	is	appropriate.
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Replace the fourth, fifth and sixth key points listed under Other regulatory and legisative material with the following:

•	 The	FCA	has	powers	under	the	Consumer Rights Act 2015	to	challenge	unfair	terms	in	standard	form	
consumer	contracts.

•	 While	the	CMA	is	the	principal	enforcer	of	the	Act,	the	FCA	is	a	‘qualifying	body’	under	the	Act.

•	 The Act consolidates the rules previously laid down by the Unfair Contract Terms in Consumer Contracts 
Regulations 1999 and complements the EU Consumer Rights Directive, implemented in the UK through 
the Consumer Contracts (Information, Cancellation and Additional Charges) Regulations 2013.

Chapter 7, section B2, page 7/22
Amend the sentence starting ‘Firms also need to...’ in the fourth bullet point to read:

Firms	also	need	to	bear	in	mind	their	obligations	under	the	Consumer Rights Act 2015.

Amend the sentence starting ‘In most circumstances...’ in the eighth bullet point to read:

In	most	circumstances	the	FCA	would	consider	such	a	clause	in	a	firm’s	terms	of	business	to	be	unfair	under	
the	Consumer Rights Act 2015.


